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MEMORANDUM
TO: Redistricting Commission Members |
FROM: 7. Asibary DTl
__ Asszstant Courity . A 1oy
DATE:  Maxch 24,2011
RE: »Legal Issues in Redistricting:

1. Trad;tmnal Districting Criteria.

2. Substantially Equal Population: One Person, One Vete
3. The Voting Rights Actof 1965

4. Equa Protection Clause and Racial Gerrymandérmg
5.  Equal Protection Clanse and Political Gerrymandering

This memo’s purpose is to prowe{e the Commission with a legal road map ofits duties.’
“The County Charter’s reqmremeuts for Council districts are terse: the Commission must create
five districts thatare (0 iew the present districts to assure they remrain): {1) compact m fc)rm,
(2) composed of & 3 ining territory; and (3) substan

g territory, and (3) substantially equal in popuidtmn

Couneil dxstncts the Commission creates must also comiply With federal laws mandating
equality in vaﬁng thie 14™ and 1 ‘“?:Ammdmsnts to the U.S. Constitition and the Voting Rights
Act. ’}.’hf; 14 Amendme jual Protection Clause mandates that electoral éistncts be of
; : tion so that cach persor’s vote has equal w ghtin the election of their

representative.” T }1& ‘Bqual Protection Clause: also’ prohibits using race as.the predominant factor

T This, memoranéum is updaw fo one prepared by Edward Lattoer, Assogiate County Attomey, for the

Redistricting: Cﬂmmiss on in 2001

it _ﬁ: “Mgntgumery Counly shall beé divided into five: Cmmcﬂ
i x‘L Fach fhstnct shaii be compact in

3 'The Equal i—‘*miectmﬁ Clauise of the Fourteenth Amcndment of the U.S. Constitution states. “no. State shali . dmy
! n;thkun its Jjurisdiction the: equaiprmactmn of the faws” See also Voinovichv. Qm[ier, 507 U. S 146

. 161 Mnm'og S"frmt, Third Fic:vc}r Rockville; Mm}szad 208502580
{240y 7'7’#2983 «TTD (24&) 7772545 = EAX (240} 777-6705 = ¢rin. ashbam@montgamm}mun@mﬁ pov
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in digtricting to. mtentmnﬂlly segregate voters based upon their race dnd Tessen the weight of their

vote* The 15™ Amendmeni of the U.S. Constitution also prohibits abndgm'% the right t6 voie on

the basis of race.” The Voting Rights Act, enacted in 1965 1o enforce the 15" Amendment,®
prohibits-the denial, on the basis of race or'eolor, of the: equal opportumty 10 participate in the
political process and elect candidates of their choice.

As you create the five districts that are compact in form, composed of adjoining territory,
and substant;d!iy equal in population; you must bé solicitous of the Voting Rights Act’s
prohibition against voting: procccimes have the purpose or effect of abndgmg the right 1o Vote
based on race, but mindful of the Equal Protection Clause’s prohibition against mientmnaiiy
segregating. voters basf:d Upen.Tace.

I TRADY: IZIONAL DISTRICTING C *R!‘rmzx COM?ACTNESS, Commurry, ANDOTHERS

Over'the years the courts have idéntified a niumber of valid considerations when. drawing,
districts. These include: ( 1) campacmess, (2) contiguit respect for political subdivisions,
{4) commiunity shared interests, (5) ge@gra ohy,,.and eve avoiding contests between
incumbents or proteetion of i mcumbf:ncy Two of these considerations are mandatory under our
Charter: campacmcss and contiguity. These two factors are intended to prevent pnhﬁca}
genymandenng

A:  Compactness

When reviewing our Charter’s compactness requirement, the Maryland Court of Special
Appeals Iooked to cases construing an identical compactness requirement in the State
Constitution.”

* See Bushv, Vera, swus 952, 959 (1996); Shiaw v: Rero, 509 11.5. 63 05641643 (1993).

izens of the United States 16, vote shall not be desiied or

o Thé Fifteenth Amendmenz_staies, “““I‘he» right of
1C p ‘race; color, or previdus condition of servitude”

é Seelnre Legistative Ké??istxi@iﬂg of the State, 370 Md. 312, 326 0.8 (2002).

7 See Millervi Johrison, 515 U.5.900, 916 (1 9@15,); Abfams: v Johnson, 521 US‘M 98-3(’.1_19975)._

Ajamzan W Memgome:y County, 99 Md. App 665, 690 (1994). Art 1L, § 4 of the Maryland Constitution requires.
thiat “[e]ach [state] legislative district shall . . . 'be compaet in form.”
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[TThe ideéal of compactiess, in: ‘geometric ferms, ds‘a circle; with the perimetfer of 4
district equidistant’ from ifs center; With the possible exception of Colorado,
however, no jutisdiction has defined or: applied the compactness requirement in
geomemc terms- On the contrary, most jurisdictions have: conclnded that the

: i requirement, in & staie k:glsiaﬁve redistricting context,

xsha relaﬁve ra_her thali ‘an.absolute’ standard

Si8a zeqlm*ement for a ¢lose union of territory rather than a requiremen
istrict being of any particular shape or size. But it is'subservient to ﬁw
al requirement of substantial equality of pﬁpﬁlatmn among districts, "

Comipacine
dependent upon
federal corstitutio;

B. (ibntxguw

Iike our Charter, the State Constitution also has a. mnﬂguﬂy rf:qmremeni,’z “The
contiguity requirement miandates that there be no division between one part of a district’s
: st of the district; in othér words, contigiious territory is territory touchmg,
ccted as dmmgmshed from tertitory: separated by other territory.”

adjmnmg and éo 1

Contiguity i 1s also subﬁervzent {othe federal cunstmmonal requuament of equalify of
population amorig (hsinct% 14

11. 'Si:fﬁs*rx&ﬂﬁéﬂwEggagmi?ﬁmrmﬁs ONE PERSON, ONE VOTE

The Equal Protection Clause of the Fourteenth: Amendiment requires that state and local
districts assiire that one citizen’s vote is: appmxxmaiely equalin weight to that of every other
citizen, also known as the“one pe ne volte iplé.. This micans that the government
must give each qualified voter an equa» app@ umty o participate in-an election, “and when
members of an'--.eiaz:icjdl body are chosen parate districts, each district must be-established
on a basis that will ensurf:, a5 far ds:is'pi ble, that ec;ﬁa} number of voters.can vote for.

I re Legislative. Districting, 299 M. 658, 676 (1982).
Y Spe Jn re Legislative Districting, 299 Md. 658, 680 n.14 (1982).

2 pst, 111, § 4 of the Méryland Constitution states that “[e]ach [state] legislative district shall consist of adjoining
territory.” i

B n re Legislative Districting, 299 Md:658; 675 (1982).

Y See Inre Legislative Districting, 299 Md. 658, 680.(1982).



Redistricting Commission Members
March 24, 2011
Page 4

s

»13

proportionally equal numbers of officials.

Over time, @-the couirts have established 4 formiula for a;nalyzmg the “maxifium population
deviation” among districts for legislatively-enacted redistricting plans for state or local
representattves 1% The court first creates a hypothetical ideal district by dividing the fota
popula{wn of the polmcal unit (statc, ¢ ty, or county) by the. total number of district-elected
representatives who'serve that pe;miahen (in-our case, that number is 5). Then the court adds
together the percentage: pepulatmn variation‘of the largest and smallest district in comparison to
the ideal district. If that figureisunder 10% the court: regards the difference as de minimis and is
unlikely to find an Equal Protection violation. If that. figure is over 10% the court. regards the
difference as pzesumpﬁwly invalid and the govertment must pmvxde substantial justification to
sustain the plan‘ mally; there is-4 level of papulanon digparity beyond which the government
can offer no possiblejustification. . Although it is riot ¢lear precisely what that uppeér level is, the
Suprem!e Court has stated that a maximum deviation of 16.4% “may well appwach tolerable
ligmits. "

OIIiSSio! Str ) create districts which meet the formula described
above. Tn ourcase, ‘the hypeﬂzetmal ideal district is the total county pmp;ﬂatmn divided by 5.
The sum of the percentage variation of the largest and smallest district in comparison to that
ideal district should be under 10%.

1 Hadley v. Jmioé-couége Dist. of Metro, Kansas City, 397 10.5. 50, 56 (1970).

ssional apportionment plans, which are tested under-Art.

% The Supreme Court has repeatedly recognized that ccm
' tandards of populatxon equahty tban are state or lecal
o P

1,°§'2 of the United States Constitutior arasub sci to stric
legislative districting plans; which 2
Daly v. Hunt, 93 F.3d 1212, 1216 n.5. (4™ Cir. 198
exacting standards. .See zd at 121727 ‘

R ’Ybe courts ha.ve oﬁ:en usad total populatmn as the. pertmcnt maasure rather than votmo-age papulanou The use. af

“ﬁisciorai cquahty, : pahtmal power as
dcﬁneci by the numbezr : g i same nmnber of

pokncal pro;:ess or to recm ve’ equa]ly eﬂ’ecnvc acaess to ‘afy elected represematwe !‘he‘harm 18 prasumed in one-
person; one vote cases.

1 Mahanv. Howéll, 410'0.5.315,329 (1973).
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YL VOTXNGRIGHTSA@T or 1965

While m:&tmvidzsmcts substantially equal in population, the Commission must be aware
of .Sechonz ﬂf the Vo ng Rtghts Ac.t i}f 2965 wln”h proiublts any 1aw or pmcmf: which

'baseﬂ on the tot:xhty of cnrcumstam:es, .. the political processes leading to

N pahtscal Sﬂbdwzsmn are ot equally ‘open to

2d m nnty] in that its members have less
opparmmty thdn othe; - orate. f icipate in the political
processiand o elect rcprﬁsmtauves. of their choice.. The extent to-which members
of [the minority] have been élected 1o:0ffice in the State or pchtxcai subdwuﬁm is
one circumstance which may be ¢o idered: Provided, That nothing in. this
section establishes a: right to have members of a [minority] protected class elécted
in numbers equal to their propmimn in the population: 2

Taken asa wholc. Section 2 “prohlbﬁsa:_r;y practice or procedure that, ‘interacting with

I historical conditions,” impairs the ability of'a’protected class to elect its candidate of
choice on an equal | baszs with other voters.

Qppartun1ty=1s ths touchsmns ander Ssctmn 2; the statute only protects the plaintiffs’
‘ cal pmc:esca 2 It dﬁs ‘not enﬁtlb any mf tha

.dxscnmma’tmyrmuh » ﬂ_b_ur?_v Gmgte_sf? 4?3 U
%45 U.S.C. § 1973(6) (emphasis added).

* Yoinovich'v: Quilter; 507 U:S. 146, 153 (1993).
4 Seir Johnson v. De G’ranaﬁﬂ 51208 997 (1994).

® Lodge v Buxton, 639 F.2d 1358, 1374.(5% Cir. 1982); aff'd sub nom., Rogers v. Lodge, 458 U.S. 613,624-26
(1982):



Redistrictirig Commission Members
Mazch 24; 2011
Page 6

has aright to electoral victory. % In'the same vein, the statiite also does not entitle any group of
persons to have their political clout maximized.””

The opportunity to pammpate in the political process is affected when a zmnunty group’s.
voice at the polls is diluted “either by the dispersal of [a minority gmup] into districts in which
they constifute an inieffective mmonly of voteis or from the. concentrat 1 of [the minority group]
into districts where they constitute an excessive majority. L. Thus, pidmmﬁfs may successfully
challenge dzstncung glans under Section 2 on the grounds that the district lines as drawn diluted
their voting strength.”

As described below, courts interpreting Section 2 review many factors 1o analyze whether
the right to equal oppmtumiy or access to the: p()htlcai process is impaired.

A.  TheThree Preconditions to Suit Under Section 2.0f The Voting Rights Act

To establish a Section 2 violation, a mmontygroup nust establish the éxistence of thiee

thresheld wnditxons 1) th' -'mmorxty omup musf be sufﬁmenﬂy iarga and- geo graphcaﬂy

i group must be able
. 1cmnt1y as a bloc to enable
minor i i ; intiffs’ failure to sustain
theu‘ burden cf pmof on: anv one of these three factors is fatal tn their case because, in their
absence, the court cannot consider the structure or- devme being discharged to be the canse of the
smmonty s inability to elect its preferred candidate.!

2 See Whitcomb v. Chavis, 403 U;s?‘. 124, 153-55 (1571).

7 Soe Bartlett v, Strickland, 2009 U:8. LEXIS 184228, 129 S, Ct. 1231, 1243 (2009) Johnsonv. De Grandy; 512
US: 997 (1994).

# Yoinovich v; Quilter, 507 U:S. 146,154 (1993},

2 See, eg ?,eag:ie of United Latin American Citizens v. Pi
‘redistricting pi:m violated Section'2 of meg Ra;_,hts Agt

2, 548 U1.S. 299 (2006) (finding portion of Texas
-t dilited voting strength of minorities).

0 See also League: af Unifed Latin American Citizens v. Perry 548 U.S. 399,425, (2006) {cmng Thombwgv
Gmgles, 4?8 U S 30 50'51 (198 3. A

-smgle»member d;smcts % h,m 18 thevpo, antxal strangth of the mummy votc I’d

. Qe Thornburg v. Gf;x;gzas; 478'1U,8. 30, 48-51 (1986).
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B.

_v,;;;ateg In Tha Pﬂhncai ?roceaa Thaﬁ f)thers

A plaintifi’s satisfaction of the three “necessary preconditions” does not, by itself, prove
a Sectmn 2 vxeiaﬂm; Undcr._ ,e statuta, plamt:xff still has the burden of pmvm’g, “basu:i on ﬁm

PE - _
, q‘class hmfe Iass {}ppomzmty thaﬁ mhcr membcm ,Of thf.,
i < enf:aﬁves of ther "chawe = The

élécm:rate o p_' 1c1pate in thc p
statute iself identifies only “one ¢
minorities are elected over timme to deierml

group or class: Over time; in interpreting “tﬁc Vatmﬁ R1 5
idéntified many other factors as relevant for'a sourt to reviewina Secmm 2 ciazm

1. . The Senate Factors

The Suprerme Court reviews the following factors, identified by-the Senate in 1982 when
it amended Section 2; to determine whether a political process is open to participation by
minorities:

I.  Anyhistory of discrimination touching the right to register, vote, or otherwise.
participate in the democratic process;,

2. Theextent of any racially polarized voting;

» majority vote requirements) which may lead
mination against minorities; '

of any election devices (e.g.

4, Evidence of éxclusion of minorities from candidaté slating procedimes;

5. The extent to which the socioeconomic effects of past discrimination affect the

ab;h; ; of minorities to participate in the democratic process;
6. Whethr—;r campaigns have been characterized by overt or subtle racial appeal; and

7. The extent to.which mémbers of the miriority giotip have been elected to public

3 See Johnson v, Dé Grandy, 512 1.8, 997, 1011-12 (19945
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‘office in the jurisdiction.

Two other factors with some “probative value” are:

1. ‘Whether there is a significant lack of responsiveness.on the part of elected
ofﬁcaals 10 the particularized needs of the: mémbérs of the Imnorlty group; and

2. Whether the policy underlying the state or political subdivision s use.of such
voting quahﬁcaﬂon pre—rcqmsﬂc tor voung: or standard, practice or proccdure is
fenuous.”

There is no requirement that any particular number of fact@rs be proved or that a magomy
of them point ohe way-of another.

2. The Causation Factor

Courts may also consider evidence as to whether race-neutral reasons caused a lack of
electoral suceess for miriofi ty groups. Courts have held that plaintiffs cannot prevail ona
‘Section 2 glaim if there is -_.gmﬁcant probative evidence that: whites veted as:a bloc for feasons
‘uinrelated to Facial ap or racial antagonism (for example, part: iation, organizational
disarray, lack of funds, etc. } 2 In other words, a minerity’s lack of success in an election may -be
due to race-neutral reasons and not because of a lack of minority oppertum’ty to participate that is.
the hallmark of 4 Section 2 violation.

3. . ‘The Proportionality Factor

Another relevant consideration is whetheér the number of districts in-which the minority
group forms an effective majority is Tou ly pmportmnal to! its share of the population in'the
relev, > Although “pmporuonahty” or mugh propomonah ” ig not a “safe harbor” for
,defendams the: Supreme Court has recognized that it is a strong indication that minority voters
have equal npportumty “to participate in'the pOhthaI process.and: elect representahve of their

‘u tmbi;.

#, S ch No 417 at 28 29 (fnotnates omifted), reprinted in, 1982 U S. Code Cong. & Admin. News, (stess) at
206-207. i

¥ See Goosby v. Town Bd. of Town of Hempstead, N.¥., 180 F.3d 476,493 (2d Cir. 1999); Uro v. City of Holyoke,
72 F.3d 973; 981-83 & 986-87 (1 Cir. 1995).

% Seé League of Uniited Latin American Citizens v. Perry, 548'U.8. 399, 426 (2006).

¥.Sée Johnson v. De Grandy, 512 11.5. 997, 1019:20 (1994).
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4. The “Packing” or “Cracking” of the Minority Vote
“packing” and “cracking” can also be factors rélevant to the “totality: of the

circumstances” analysis of'a Section 2 claim. “Pac:kmg occurs when pohﬁcaliy cohesive
‘minority voters are concentrated within a district to ereate’a super-majority, ia situation where
their numbers are large ef ough to constlmts a ngonty to two or more districts. At the other end

3 Speetr ‘ 1 T : 15 when mmanty VQ§EIS are spread out over
king and crackmg
: vote rity voters and rive them of the 5
equal opparmmtyt ,_partmpate in the pc)htzcal pr:)cess and elect the (Dxiﬁéld&tLS of their choice.”

IV. EQuaL mmmm CLAUSE AND RACIAL GERRYMANDERING.

Where gﬁvcmmems fef:l pressum under ’%ectxon 2 fc _create: majarﬁwmmnrﬁy districts to

st be Wary of th

q
vaoters. gaseé Upon. r4ce. Th& if‘ollr;n\mn,D mles havc cmerged thmugh a series of %upreme Court
cases.”

govemment interést ’m suppart 1ts predommﬁni cans;rieratmn of race. The gwammmt may
subordinate traditional districting criteria (discussed above) to race c:nnly if there is a Lompeﬂmg
goverhmental mtemst.

Comph ice:

W;th S&ctmn 2isa compellmg gmvemmental mterest (allawm_g preﬁnmmant

'establxsh th& three ;xrecondlﬂons to

: olation andnnder the: totality 4 of t’ixe
cireumstances, their opportunity to-participate is not equal 1o other grovps:)

hwn ﬂ}en thiz aevermnﬁnt mmt xzasmwiy taxlor its nlan. —— racc may not be a

govemmmt to creafe dxstrmts that are not reasoné”biy-compééi (E)n thé chér hand ai istrict

¥ Sea Voimovichv. Quiltet; 507 U.S,146, 153-154 (1993).

B See Huni'v, Cromartie, 526 U.S. 541 (1999
U'S: 952 (1996Y; Miller v. Joknsn, 515U,
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created need not be the most'compact (need not have the least amount of irregularity) to be least.
restrictive alternative.

V.  EQUALPROTECTION CLAUSE AND POLITICAY; GERRYMANDERING

The Supre_me Court Has recognized that political gerrymandering may rise to the level of
a deananﬁn of equal protection: guaranteeci by the Fourteenth Ameridment to the U.S.
Consmunon But the burden on a plaintiff in such a case is very high. In orderto prevail on
such a clmm, the ;plamhff must demoustrate tiot mﬂy that the party ihat controlled the dlsmctmv

party, but aiso thzit ( ); , : ual dlscnmmatcry cffecf to ’che
plaintiff ?ar’ty in that the chaliengeﬁ scheme effét,twely shut plaintiff’s party out of the gohtacal
process.” A single election result will riot:siiffice fo prove the second element of such a claim,*!

" szzs v Bandemery,, 478 65 S 1{19 }27 139 (1986); Duckworth v, State Board of Elections, 213 F.Supp.3d 543,
557 (B, Md. 2002),

lhe Supreme Cuuxt’s decmons on pGIltiCaI genymandsermg are ﬁ'aughr wﬁh dxsagrccment' overwhether

not be hearﬁ by w‘.urts; Sée
-standards undc:r whwh a poix e
Da .

'thscnmm'ﬁtw ahé mabx 3 to pam , pata), as the appropnatc tcst as, at least tﬁ(o Maryiaud federai dxstm:t courts
'have used’ the Dav;s fest’ reselve clalms, g __zonsﬁtunonal pol | gerymander. Ser Duclcwarth v, S' ¢ ard
of Elections, 213 F.Supp.2d 543 (D. Md, 2002); Marylanders for Fair Representation, Ine: v. Schaefer, 849°F Upp:

1022(D. Md. 1994).

4 See Duckworthv. 5t e Board of crions, 213 F.Supp. 2d 543, 556:(D: Md. 2002); Marylanders for Fair
_ ‘Representation, Ine. v. .S'g:hagﬁer 849 F.Supp, 1022; 103843 (D, Md. 1994).
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T will be happy to address any questions on these issues at the next meeting.

ce:  Mare P. Hansen, County Attorney ) , o
Karen Federman-Henry, Division Chief, Finarice and Procurement, Office of the County
Attorney ' - _

Jefl Zyontz, Legislative Attorney, Montgomety County Council






