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John J .  Kenney, Chief 
Adult  Se rv i ce s  D iv i s ion  
Department of S o c i a l  Se rv i ce s  

VIA : Joyce R .   tern^>^^^ 
County A t to rn  

45- 

FROM: Marc P .   ans sen flm dy 
Sen io r  A s s i s t a n t  County At torney 

RE:  Tenure L i m i t a t i o n  f o r  Adult Guardianship  
Review Board - 

You have asked us t o  e x p l o r e  t h e  i s s u e  of whether a  
waiver  may be g ran t ed  t o  t h e  l i m i t  p l aced  on t h e  number of terms 
a  person  may s e r v e  a s  a  member of t h e  Adult  Guardianship  Review 
Board (AGRB). You have i n d i c a t e d  t h a t  you b e l i e v e  t h a t  S t a t e  
law imposes a  one-term l i m i t  on lnemb'ership on AGRB and t h e  
County i.mposes a  two-term l i m i t .  You a l s o  i n d i c a t e  t h a t  you do 
n o t  b e l i e v e  t h a t  t h e s e  l i m i t s  may be waived. 

The AGRB i s  e s t a b l i s h e d  under MD Fam. Law Code Ann., 
S e c t i o n  14-401, e t  s e q .  (1991 Repl .  V o l . ) .  Sec t ion  14-402(a) 
p rov ides  t h a t  t h e  members of AGRB a r e  appoin ted  by t h e  County 
Execut ive  and confirmed by t h e  County Counc i l .  Sec t ion  
14-402(1)) p rov ides  t h a t  t h e  term of a  member i s  t h r e e  yea r s  and 
a  member con t inues  t o  s e r v e  u n t i l  a  succes so r  i s  appointed and 
q u a l i f i e s .  S e c t i o n  14-402(b)  a l s o  p rov ides  t h a t  a  member 
appointed a f t e r  a  term has  begun s e r v e s  only  f o r  t h e  r e s t  of t h e  
term and u n t i l  a  succes so r  i s  appoin ted  and q u a l i f i e s .  

Gene ra l l y ,  p u b l i c  p o l i c y  f a v o r s  a l lowing  i n d i v i d u a l s  t o  
ho ld  p u b l i c  o f f i c e .  Accordingly ,  laws a r e  i n t e r p r e t e d  wherever 
p o s s i b l e  t o  avo id  a  c o n s t r u c t i o n  of p l a c i n g  a  limit on t h e  r i g h t  
o r  e l i g i b i l i t y  t o  ho ld  o f f i c e .  See ,  6 3  A m .  J u r .Zd ,  P u b l i c  
O f f i c e r s  and Employees, S e c t i o n  3 9 .  T h e r e f o r e ,  we do no t  
b e l i e v e  t h a t  Sec t ion  14-402(b) which p rov ides  " the  term of a  
member i s  3 yea r s "  imposes a  l i m i t  on t h e  number of terms a  
person  may s e r v e .  

S e c t i o n  2-148,  Montgomery County Code (1984) s t a t e s ,  "To 
promote broad p a r t i c i p a t i o n ,  no i n d i v i d u a l  should  o r d i n a r i l y  
s e r v e  more than 2 consecu t ive  f u l l  terms o r  s e r v e  on more than  2 -  
committees a t  any one t ime . "  S e c t i o n  2 -141  prov ides  t h a t  
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S e c t i o n  2-148 a p p l i e s  t o  a l l  committees which f u n c t i o n  a s  p a r t  
of t h e  County government even i f  t h e  committee i s  c r e a t e d  by 
S t a t e  law. S e c t i o n  2-141 f u r t h e r  p rov ide s  t h a t ,  i n  c a s e  of  a  
c o n f l i c t  between County law and S t a t e  law, t h e  S t a t e  law 
c o n t r o l s .  S ince  State l a w  does no t  impose a  te rm l i m i t a t i o n  on 
AGRB membership, we b e l i e v e  t h a t  S e c t i o n  2-148 a p p l i e s  t o  AGRB. 

We b e l i e v e  t h a t  t h e  p r o v i s i o n  i n  S e c t i o n  2-148 which 
p r o v i d e s ,  "No i n d i v i d u a l  shou ld  o r d i n a r i l y  s e r v e  more t h a n  2  
consecu t i ve  f u l l  te rms . . . "  (emphasis  added) e s t a b l i s h e s  a  
g u i d e l i n e  o n l y .  The term "should" i s  used i n  l e g i s l a t i v e  
d r a f t i n g  t o  e s t a b l i s h  a  non-mandatory g u i d e l i n e .  S e e ,  
Montgomery County P l a i n  Language D r a f t i n g  Manual, S e c t i o n  806 (b )  
(Reso lu t i on  10-1182) .  Accord ing ly ,  w e  b e l i e v e  t h a t  t h e  County 
Execu t ive  and Counci l  may waive,  i n  a p p r o p r i a t e  c a s e s ,  t h e  
two-term l i m i t  s ugges t ed  by S e c t i o n  2-148.  

We t r u s t  t h i s  memorandum i s  r e s p o n s i v e  t o  your  i n q u i r y .  
I f  you have any f u r t h e r  q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r ,  p l e a s e  
c o n t a c t  Marc Hansen a t  X7761. 

1001.MPH: r p c  
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cc :  Sher ry  L .  Leichman, A s s i s t a n t  County At to rney  
Caro l  Mannix 


