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Requests for Opinions by the Office of Legislative 
Oversight Reqardinq the Feasibility of Contractinq Out 
or Privatizinq Elements of the Department of Liquor 
Control Operations 

The following opinion is in response to Ms. Pedersen's 
memoranda dated July 25, 1991 and August 2, 1991, requesting 
opinions from the County Attorney concerning the feasibility of 
contracting out or privatizing elements of the Montgomery County 
Department of Liquor Control ("DLC") operations. 

Specifically, Ms. Pedersen has requested advice on the 
following subjects: (a) whether any protections are afforded 
Montgomery County in Articie ZB, Alcoholic ~ e v e r a ~ e s ,  of the 
knnotated Code of ~ a r ~ l a n d l  if the judgment in U.S. v. Maryland 
State Licensed Beveraqe Association, Inc. were to be vacated; 
(b) whar: legislative changes, if any, would be needed to 
establish DLC as an "authority or quasi-governmental unit of 
County government;" and (c) whether Article 2B of the knnotated 
Code of Naryland and/or the County Code would need to be revised 
to allow DLC to contract out any portion of its operations. The 
following analysis will address each of these questions in turn. 

l ~ d .  Ann. Code art. 2B (1957, 1990 Repl. Vol.). All 
references to Article 26 will be by section number unless 
otherwise indicated. 
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I. U.S. .v. Maryland State Licensed Beveraqes 
Association, Inc. 

In the late 1950ts, the Antitrust Division of the United 
States Department of Justice filed an action in Federal court 
seeking injunctive relief against manufacturers, wholesalers, 
retailer associations and wholesaler associations in the 
alcoholic beverage industry in Maryland for violations of the 
Sherman Antitrust Act. U.S. v. Maryland State Licensed 
Beveraqes Association, Inc., 168 F. Supp. 431 (D. Md. 1958). 
The evidence in that case showed that between 1947 and 1955, 
certain retailers, wholesalers and their respective associations 
conspired to require manufacturers to refrain from selling 
directly or through a wholesaler to DLC at prices less than the 
wholesalers' price to retailers. Part'of the conspiracy 
involved the boycotting by retailers of manufacturers selling 
directly to Montgomery County. Id. As relief, the United 
States District Court for the District of Maryland ordered that 
the named defendants be required to sell to Montgomery County 
certain brands of liquor at the same price offered to other 
Maryland wholesalers. a. at 442. 

Your office has asked what protections are afforded 
Montgomery County in Article 2B, Alcoholic Beverages, of the 
Annotated Code of Maryland if this judgment were to be vacated. 
Section 108 prohibits price discrimination by liquor suppliers 
"between one wholesaler and another wholesaler or between one 
retailer and another retailer purcllasing alcoholic beverages 
bearing the same brand and trade name and of like age and 
quality." The purpose behind Section 108 is "to eliminate the 
undue stimulation of the sale of alcoholic beverages and the 
practice of manufacturers and wholesalers in granting secret 
discounts, rebates, allowances, free goods or other inducement 
to selected licensees which contribute to a disorderly 
distribution of alcoholic beverages . . . . "  

Section 109 authorizes the Comptroller of the State of 
Maryland to require the filing by manufacturers, wholesalers 
and non-resident dealers of schedules of prices at which their 
wines and liquors are sold, and further to require the filing of 
any proposed price change. This section was designed "to 
eliminate price wars, which unduly stimulate the sale and 
consumption of wines and liquors and disrupt the orderly sale 
and distribution thereof . . . . "  Finally, Section 163, which 
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s p e c i f i e s  t h e  powers o f  DLC, a u t h o r i z e s  DLC t o  p u r c h a s e  
a l c o h o l i c  b e v e r a g e s  from any l i c e n s e d  w h o l e s a l e r ,  m a n u f a c t u r e r ,  
n o n - r e s i d e n t  produ-cer ,  o r  d e a l e r .  

Al though A r t i c l e  2 B  a l l o w s  DLC t o  p u r c h a s e  l i q u o r  from 
d i s t i l l e r s  and p r e v e n t s  d i s t i l l e r s  from engag ing  i n  p r i c e  
d i s c r i m i n a t i o n  a g a i n s t  DLC, t h e r e  i s  no r e q u i r e m e n t  i n  t h e  s t a t e  
law t h a t  r e q u i r e s  d i s t i l l e r s  t o  s e l l  t o  Montgomery County .  I n  
f a c t ,  S e c t i o n s  108 and 109 have  s p e c i f i c  l anguage  p r o v i d i n g  t h a t  
t h e  s t a t e  law d o e s  n o t  r e q u i r e  t h e  d i s t i l l e r s  t o  s e l l  t o  any  
l i c e n s e e s .  

S e c t i o n s  184 and 185 a u t h o r i z e  and d i r e c t  t h e  
C o m p t r o l l e r  o f  t h e  S t a t e  o f  Maryland t o  p u b l i s h  r u l e s  and 
r e g u l a t i o n s  t o  e n a b l e  him t o  e f f e c t i v e l y  d i s c h a r g e  h i s  d u t i e s  
under  A r t i c l e  2B. Under R e g u l a t i o n  0 3 . 0 2 . 0 1 . 1 2  p u b l i s h e d  by t h e  
C o m p t r o l l e r ,  a s u p p l i e r  of l i q u o r  and/or  wine may n o t  s e l e c t  
more t h a n  one w h o l e s a l e  l i c e n s e e  t o  d i s t r i b u t e  i t s  p r o d u c t .  I n  
o t h e r  words ,  d u a l  d i s t r i b u t o r s  a r e  p r o h i b i t e d  i n  Maryland.  
However, t h e  r e g u l a t i o n  d o e s  n o t  a p p l y  t o  c o u n t y  d i s p e n s a r i e s  
o p e r a t i n g  a s  w h o l e s a l e r s .  

A c c o r d i n g l y ,  if t h e  s u b j e c t  d e c r e e  i s  v a c a t e d ,  t h e  named 
d i s t i l l e r s  would b e  f r e e  t o  s e l l  o n l y  t o  t h e i r  e x c l u s i v e  
d i s t r i b u t o r s .  T h e r e f o r e ,  t h e  d e c r e e  e n t e r e d  i n  t h e  Maryland 
S t a t e  L i c e n s e  Beveraqe  A s s o c i a t i o n  c a s e  p r o v i d e s  t h e  s o l e  b a s i s  
f o r  t h e  r e q u i r e m e n t  t h a t  t h e  named d i s t i l l e r s  i n  t h e  d e c r e e  s e l l  
t o  Montgomery County a t  t h e  same p r i c e  o f f e r e d  t o  o t h e r  Maryland 
w h o l e s a l e r s .  

2 .  Establishing DLC a s  an A u t h o r i t y  o r  
Quas i -governmenta l  U n i t  o f  County 
Government,  

An a u t h o r i t y  i s  a s t a t u t o r i l y  c r e a t e d  p u b l i c  
c o r p o r a t i o n ,  which h a s  a t t r i b u t e s  o f  b o t h  government and p r i v a t e  
e n t e r p r i s e .  The t r a d i t i o n a l  c h a r a c t e r i s t i c s  o f  a p u b l i c  
c o r p o r a t i o n  o r  a u t h o r i t y  have  b e e n  d e s c r i b e d  a s  f o l l o w s :  

o  Each p u b l i c  c o r p o r a t i o n  i s  e s t a b l i s h e d  
b y  a  s p e c i f i c a l l y  w r i t t e n  s t a t u t e  o r  
c h a r t e r ;  because  e a c h  i s  v e r y  
i n d i v i d u a l ,  there i s  no t y p i c a l  model .  
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o The public corporation is an 
independent body with a separate legal 
identity. 

o Its management is in the hands of a 
governing board the members of which 
are appointed by the government rather 
than by individual citizens or interest 
groups. 

o The basis of public corporation funding 
is from the revenues they earn rather 
than from appropriations authorized by 
a legislative body. 

o In its daily operations, it is like 
other private legal corporate persons: 
it is fully liable in law and does not 
possess any of the legal privileges and 
immunities of government. 

o The public corporation is dual in 
nature: in terms of management, it 
resembles private sector businesses; 
but because it fulfills public duties 
on behalf of the government, it is 
subject to contro-l by the government. 2 

In addition, enabling statutes for authorities typically 
contain finance-related requirements such as: "(1) submission of 
the authority's operating budget to the executive or the 
legislature; (2) disposition of its surplus monies or idle 
funds; (3) control such as audits and annual reports; (4) 
sources of capital financing; (5) public borrowing; and (6) 
financing from earnings. " Id. at p. 15 .  

2~lorestano, Hawk and Lyons. A study of Alcoholic 
Beverage Control in Montgomery County. Institute for 
Governmental Service University of Maryland, College Park, 
Maryland, 1983, p. 9 (citation omitted). 
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S e c t i o n  159 e s t a b l i s h e d  DLC e f f e c t i v e  J u l y  1 ,  1951.  
P a r a g r a p h  ( a )  o f  S e c t i o n  159  p r o v i d e s  t h a t  DLC " s h a l l  be a 
d e p a r t m e n t  o f  t h e  Coun ty  government under  t h e  g e n e r a l  
s u p e r v i s i o n  of  t h e  c h i e f  a d m i n i s t r a t i v e  o f f i c e r  . . . . "  Paragraph  
( 7 )  o f  S e c t i o n  159 p r o v i d e s  t h a t  t h e  d i r e c t o r  o f  DLC s h a l l  be 
a p p o i n t e d  by t h e  County E x e c u t i v e  w i t h  a p p r o v a l  o f  t h e  County 
C o u n c i l .  The d i r e c t o r  o f  DLC s e r v e s  a t  t h e  p l e a s u r e  o f  t h e  
County E x e c u t i v e .  I n  conformance w i t h  s t a t e  law,  t h e  Montgomery 
County Code e s t a b l i s h e s  DLC a s  a  d e p a r t m e n t  of t h e  e x e c u t i v e  
b r a n c h .  Montgomery County Code ( 1 9 8 4 ) ,  a s  amended, S l A - 2 0 l ( a ) .  

S e c t i o n  1 6 4 ( e )  r e q u i r e s  t h e  Department  o f  F i n a n c e  t o  
keep  r e c o r d s  o f  a l l  p u r c h a s e s  of  a l c o h o l i c  b e v e r a g e s  by DLC, and 
r e q u i r e s  t h e  Depar tment  o f  F inance  t o  fo rward  an a n n u a l  r e p o r t  
t o  t h e  County C o u n c i l  and t h e  County E x e c u t i v e  f o r  t h e  p r i o r  
f i s c a l  y e a r .  

S e c t i o n  1 6 5 ( e )  g o v e r n s  t h e  a l l o c a t i o n  o f  p r o f i t s  and 
r e s e r v e s  o f  DLC. Tha t  s e c t i o n  r e q u i r e s  a l l  p r o c e e d s  from t h e  
s a l e  of  a l c o h o l i c  b e v e r a g e s  t o  b e  d e p o s i t e d  i n  Montgomery County 
b a n k s ,  t o  b e  d i s b u r s e d  by  t h e  D i r e c t o r  o f  F inance  " i n  t h e  same 
manner a s  o t h e r  County f u n d s . "  T h a t  s e c t i o n  f u r t h e r  p r o v i d e s  
f o r  t h e  a l l o c a t i o n  of  t h e  p r o c e e d s  from t h e  s a l e  o f  a l c o h o l i c  
b e v e r a g e s  a s  f o l l o w s :  

There  s h a l l  b e  a n  a d e q u a t e  b a l a n c e  of  work ing  
c a p i t a l  w i t h i n  t h e  c o u n t y ' s  L iquor  C o n t r o l  
Fund a s  d e t e r m i n e d  by  t h e  D i r e c t o r  of  t h e  
Depar tment  of  L iquor  C o n t r o l  and t h e  D i r e c t o r  
o f  F i n a n c e  and s h a l l  be  s u b j e c t  t o  t h e  
a p p r o v a l  o f  t h e  County E x e c u t i v e .  The amount 
of  t h e  working  c a p i t a l  s h a l l  be  a d e q u a t e  t o  
p r o v i d e  f o r  t h e  c o n t i n u e d  o p e r a t i o n  of t h e  
d i s p e n s a r y  sys tem.  The n e t  p r o f i t s  d e r i v e d  
from t h e  s a l e  o f  a l c o h o l i c  b e v e r a g e s  s h a l l  b e  
a p p l i e d  i n  t h e  f i r s t  i n s t a n c e  toward  t h e  
payment o f  c u r r e n t  i n t e r e s t  and r e t i r e m e n t  
c h a r g e s  on such n o t e s ,  c e r t i f i c a t e s  of  
i n d e b t e d n e s s  and/or  bonds a s  may b e  i s s u e d  b y  
t h e  County C o u n c i l  f o r  t h e  p u r p o s e  of  r a i s i n g  
f u n d s  f o r  t h e  e s t a b l i s h m e n t  and o p e r a t i o n  o f  
t h e  d i s p e n s a r y  sys tem.  Second ly ,  t h e  n e t  
p r o c e e d s  s h a l l  b e  a p p l i e d  t o  t h e  ma in tenance  
of a d e q u a t e  working c a p i t a l .  T h i r d l y ,  t h e  
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balance of the net proceeds shall be deposited 
as general funds of Montgomery County. 

- Since DLC is established as a department of the 
executive branch under state law, with state law requirements 
for record keeping and allocation of profits and reserves, the 
establishment of DLC as an authority would require legislative 
changes to Section 159, and possibly to Sections 164 and 165. 
The changes in Article 2B would require corresponding changes to 
$ 1 A - 2 0 1  of the County Code and 513 of Appendix D of the County 
Code, which requires all licensees in Montgomery County to 
purchase their alcoholic beverages from DLC. 

In summary, the creation of DLC as an authority or 
quasi-governmental unit of the County government would require a 
special act of the state specifying the organizational 
structure, operational methods, and appropriate powers of the 
proposed authority. 

3 .  Contracting Out the Operations of DLC 

In Ms. Pedersen's memo dated August 2, 1991, she asked 
whether Article 2B of the Annotated Code of Maryland and/or the 
County Code would need to be revised to allow DLC to contract 
out any portion of its operations. Ms. Pedersen set out several 
options that DLC might consider should this alternative be 
chosen. 

Under state law, DLC has monopoly power over the sale 
and distribution of alcoholic beverages in Montgomery County. 
Section 162 provides that "no person, firm, or corporation shall 
keep for sale any alcoholic beverage not purchased-from 
[ D L C ]  . . . . " 

There are no provisions in Article 2B nor in the 
Nontgomery County Code that expressly prohibit DLC from 
contracting out any portion of its operations. However, DLC 
would be subject to certain limitations if it contracted out its 
operations. State law requires that it perform its function as 
a department of the executive branch exercising monopoly control 
over the sale and distribution of alcoholic beverages within the 
County. Under Article 2B all licensees must purchase their 
alcoholic beverages from DLC, and only DLC may sell liquor 
package goods for off-premises consumption. These limitations 
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would p r o h i b i t  a  c o n t r a c t o r  from t a k i n g  t i t l e  t o  t h e  l i q u o r  t h a t  
it s e l l s  f o r  DLC. To a l l o w  t h e  c o n t r a c t o r  t o  assume ownership  
of the a l c o h o l i c  b e v e r a g e s  i t  s e l l s  t o  l i c e n s e e s  and t h e  p u b l i c  
would v i o l a t e  s t a t e  l a w .  

Moreover ,  any p l a n  t o  c o n t r a c t  o u t  DLC'S o p e r a t i o n s  must 
b e  c o n s i s t e n t  w i t h  t h e  g e n e r a l  p u r p o s e  b e h i n d  t h e  r e g u l a t i o n  of 
a l c o h o l i c  b e v e r a g e s ,  a s  s e t  f o r t h  i n  S e c t i o n  1 ,  which i s  " t o  
o b t a i n  r e s p e c t  and o b e d i e n c e  t o  law and t o  f o s t e r  and promote 
t e m p e r a n c e . "  Al lowing p r i v a t e  c o n t r a c t o r s  t o  have  p r o f i t  
i n c e n t i v e s  b a s e d  on volume of  s a l e s  might  b e  i n  c o n f l i c t  w i t h  
t h e  g e n e r a l  p u r p o s e  b e h i n d  A r t i c l e  2 B .  T h e r e f o r e ,  i n  
c o n t r a c t i n g  o u t  i t s  o p e r a t i o n s ,  DLC must r e t a i n  i t s  f u n c t i o n  o f  
s e t t i n g  p o l i c i e s  w i t h  r e s p e c t  t o  p r i c i n g ,  l i s t i n g / d e l i s t i n g ,  and 
p romot ion .  

F i n a l l y ,  a s  a  d e p a r t m e n t  o f  t h e  Montgomery County 
Government, DLC i s  s u b j e c t  t o  t h e  r e q u i r e m e n t s  c o n t a i n e d  i n  
C h a p t e r  1 1 B  o f  t h e  Montgomery County Code, which g o v e r n s  
c o n t r a c t s  and p rocurement  m a t t e r s  f o r  t h e  County government .  

3 

DLC i s  a l s o  s u b j e c t  t o  t h e  Montgomery County Procurement  
R e g u l a t i o n s  which have  been  i s s u e d  p u r s u a n t  t o  C h a p t e r  1 1 B  o f  
t h e  Code. 

J L P  : ad 
0334.JLF:91.04617 

3 ~ h a p t e r  1 1 B  of  t h e  Code was adop ted  a s  d i r e c t e d  by 
S e c t i o n s  313 and 314 o f  t h e  County C h a r t e r ,  which r e q u i r e  t h e  
Counc i l  t o  s e t  up  a " c e n t r a l i z e d  sys tem of  p u r c h a s i n g  and 
c o n t r a c t i n g  f o r  a l l  goods  and s e r v i c e s  used  by t h e  Coun ty , "  and 
t o  " p r e s c r i b e  by law f o r  c o m p e t i t i v e  procurement  f o r  p u r c h a s e s  
by o r  c o n t r a c t s  w i t h  t h e  County" o v e r  c e r t a i n  e s t a b l i s h e d  
amounts.  C h a r t e r  o f  Montgomery County ,  Maryland S e c t i ~ n s  313 
and 3 1 4 .  


